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Graham 
Harding, 
Chair of the 
Family Law 
Association

tHe ending of a relationship is 
always a diffi cult time for those 
involved. It does not just affect 
the couple themselves but also 
children, grandparents, other family 
members and even friends. anyone 
considering separation should 
therefore take time to fully consider 
its effects before making such a 
major decision. 

this easy-to-read guide is 
intended to assist anyone whose 
marriage, civil partnership or 
relationship has come to an end by 
giving a straightforward outline of 
the law as it stands in Scotland at 
November 2011. It is important to 
note that family law in Scotland is 
quite distinct from the law in the 
rest of the United Kingdom, 
therefore no reliance should be 
placed on the information provided 
in this booklet as applying elsewhere 
in the UK.

Frequently emotions will run 
high, particularly in the early stages 
of a separation. During these diffi cult 
days people can and indeed often do 
act out of character. that can leave 
the other party unsure as to what to 
do next. one side or other might want 
to rush to court to seek a remedy. 
Sometimes that may be the only 
way forward, but more frequently 
than not there are better alternatives 

available. Negotiation, mediation, 
collaboration or arbitration may 
well offer a less expensive and more 
effective solution than court action.

there will be practical matters 
to consider at an early stage, such as: 
who will look after the children; how 
will the mortgage or rent be paid; are 
there state benefi ts available; what 
fi nancial support does one party owe 
to the other?

In the longer term, decisions 
may have to be made on the division 
of property. these can be fraught 
with problems and can be diffi cult 
to resolve, particularly if there has 
been a breakdown in communication 
between the parties.

the Family Law association has 
a membership of about 350 solicitors 
spread across Scotland. many are 
accredited by the Law Society of 
Scotland as specialists in family law. 
all FLa members are committed 
to upholding the aims of the 
association and in particular to 
trying to resolve issues rather than 
infl ame situations. at the back of this 
booklet readers will fi nd the names 
and addresses of solicitors’ fi rms with
members in their area. n

Further information is 
available on the FLa website

www.familylawassociation.org

Breaking up is hard to do
IntroDUCtIon

i
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No matter how amicable a  
separation may be, there are few  
situations in which advice from a 
solicitor would not benefit one or 
other party. If there are any children 
under 16, or if there is any matrimo-
nial property such as the matrimonial 
home, savings, investments, pen-
sions or motor vehicles, then you 
need to know what your rights and 
obligations are and be in a position to 
make informed decisions about these 
important matters. 

even in a situation where there 
are no children and few, if any,  
assets there may still be issues to be 
resolved such as financial support or 
the transfer of a tenancy. Solicitors 
are there to advise you on the law, 
to identify issues particular to your 
circumstances, and to suggest options 
that are appropriate to your needs. 

a solicitor can only act for one 
party in a situation where there is 
potential for a conflict of interest. It is 
therefore important that both parties 
consider consulting their own solici-
tor. Where parties have reached an 
agreement between themselves that 
they consider fair and reasonable, 
one party may instruct a solicitor to 
prepare a minute of agreement to 
be signed by both parties. In that 
case the solicitor may write to 
the other party asking them to 
sign and return the agreement, 

but they will always  
suggest that the unrepresented  
party seeks legal advice first. 

In Scotland, unlike other parts 
of the UK, it is usual to enter into a 
binding minute of agreement prior 
to divorce, thus making the divorce 
itself a straightforward and therefore 
relatively inexpensive procedure. If 
there are no children under 16, and 
if all financial matters have been 
resolved, then a party can apply 
directly to the sheriff court in their 

do i need a solicitor?
Chapter 1

by Graham  
Harding,  
Thorntons,  
Perth and  
Chair of the 
Family Law  
Association
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area for a divorce using the simplified 
procedure, provided they have been 
separated for one or two years In this 
case the only role for a solicitor would 
be to act as a notary public in relation 
to the sworn affidavit which requires 
to be lodged with the application. 
Where there are children under 16, or 
where there are financial issues to be 
resolved, the procedures are generally 
too complex for a lay person to deal 
with on their own and they would 
therefore be advised to consult a 
solicitor. 

By seeking advice at an early 
stage after separation, problems can 
be resolved before they become major 
issues. Where one party is stronger or 
more manipulative, there is a risk that 
the other party if left without advice 
from a solicitor may be treated less  
fairly and be left disadvantaged on 
divorce. 

many Family Law association 
solicitors are trained in  
non-adversarial methods of  
dispute resolution such as media-
tion or collaboration. these methods 
can sometimes provide parties with 
outcomes that a court could not 
achieve and can help people retain 
good relations with their ex, which is 
particularly important where there 
are children of the relationship. 

Sometimes of course, circum-
stances dictate that instructing a 

solicitor is essential, such as when 
there is violence, intimidation or the 
threat of removal of a child from the 
country. Here time is of the essence 
and it may be necessary to obtain 
protective measures through the 
courts at very short notice. again, 
solicitors who specialise in family law 
work will be able to assess the situa-
tion, advise on procedures, and take 
such steps as may be necessary to 
protect their client’s interests. 

although cohabitants now have 
some rights, their position is still less 
secure than married couples. the  
law relating to cohabitants is still 
developing and in many cases the 
parties themselves will have little idea 
of their rights or obligations. While 
there can be grounds for claiming 
a capital sum, the arguments are 

By seekinG advice 
at an early staGe 
after separation, 
proBlems can Be 
resolved Before 
tHey Become 
major issues

”

“
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complex and again taking advice 
from a solicitor in the early stages 
of the separation may be invaluable. 
there is a short timescale in which 
cohabitants’ claims have to be lodged 
with the court following separation or 
on death of a partner, so getting early 
advice is critical.

the public may think that solici-
tors are expensive, and it would be 
wrong to suggest that cost may not be 
an issue. But the cost of not getting 
any legal advice could be incalculable. 
Legal aid may be available in some 
circumstances, and although not 

always without costs, may allow a 
party to obtain legal advice or 
representation who could not 
otherwise afford it. 

enclosed with this booklet 
are details of the Family law 
association members fi rms practising 
in your area. they tend to specialise 
in family law and any of them will 
be happy to advise you on the issues 
raised on separation and divorce. n

Further information is 
available on the FLa website

www.familylawassociation.org

i

tHe puBlic may tHink tHat solicitors are 
expensive, and it would Be wronG to suGGest tHat 
cost may not Be an issue. But tHe cost of not 
GettinG any leGal advice could Be incalculaBle

”
“
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the family home
Chapter 2

WHeN couples separate, one of the 
primary concerns for each party is 
whether they are entitled to continue 
to live in the family home, especially 
if they are not an owner or registered 
tenant of the property. Different rules 
apply to spouses and civil partners 
than apply to cohabiting couples. an-
other question which is often asked is, 
what right there is to insist on a sale 
or transfer of the family home. 

We will attempt to give brief  
answers to these questions as they relate 
to each type of couple in this chapter.

the right to occupy 
the family home 

If you are married or have entered a 
civil partnership, your spouse or part-
ner cannot force you to leave the fam-
ily home, known as “the matrimonial 
home”, without a court order. this is 
the case even if your spouse or civil 
partner owned the property you live 
in with them prior to your marriage or 
civil partnership.  

If you have already left the mat-
rimonial home, and you are a joint 
owner of the property or you have a 
joint tenancy of the property, you can 
move back into the property if you 
wish to. 

If you are not a joint owner or 
joint tenant and your partner refuses 
to allow you to move back into the 
matrimonial home, you should consult 

a solicitor as quickly as possible to 
raise court proceedings to ask the 
court to regulate your right to occupy 
the matrimonial home. occupancy 
rights to a matrimonial home expire 
when they are not exercised for two 
years or more, and on divorce or dis-
solution of a civil partnership, and it is 
therefore important that you consult a 
solicitor as soon as possible to ensure 
that you do not lose your rights. 

Cohabitants do not have an au-
tomatic right to continue to live in a 
family home owned or rented by their 
cohabitant on separation. However, 
it is possible to ask the court to grant 
you the right to live in the property 
for up to six months. this period is 
designed to allow you to find alterna-
tive accommodation. If you do not 
find suitable alternative accommoda-
tion within six months, the court can 
grant an extension on request. 

If the family home is owned 
jointly with your former cohabitant, 
or there is a joint tenancy, you will 
each have the right to continue to 
occupy the property as long as the 
property remains in joint names,  
unless the court orders you to leave.

the law recognises that parties 
can be separated whilst continuing to 
live in the same house. In the circum-
stances the fact that you are both living 
in the same house does not necessar-
ily mean that you are “living as man 

Jackie  
Polson,  
Bonar  
Mackenzie
Edinburgh

4
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and wife”. a couple can agree that the 
relationship is over and intend to lead 
separate lives, but remain under the 
same roof for a period for practical 
reasons. 

If you believe that your former 
spouse, partner or cohabitant will 
pose a threat to you or your chil-
dren if they are allowed to remain 
in the family home, the court may 
be persuaded to exclude them from 
the property. Courts are reluctant 
to deprive people of their home and 
will only do so if they believe that 
allowing that person to remain in the 
property is likely to result in physical 
or mental harm to you or your chil-
dren. even if you have left the family 
home to escape your former spouse 
or partner’s behaviour, the court can 
exclude them to allow you to move 
back in. Your solicitor may be able to 
raise a court action on your behalf in 
these circumstances, under emer-
gency legal aid if you are eligible. You 
should consult a solicitor as soon as 
you separate. 

Sale of the family home 
the right to occupy a matrimonial 
home provided by law to married cou-
ples and civil partners can be enforced 
against third parties. It will not be pos-
sible for a spouse or civil partner who 
is the sole owner of the property to sell 
the property without the prior written 

agreement of their spouse or civil part-
ner, as long as their occupancy rights 
exist. occupancy rights come to an end 
two years after the spouse or partner 
moves out of the property, or when 
they renounce their rights in the pres-
ence of a notary public, or on divorce 
or dissolution of a civil partnership. 

Jointly owned property cannot 
be sold without the prior agreement 
of both parties or a court order for 
sale. an order for sale of a matri-
monial home can be made within a 
divorce action or dissolution of civil 
partnership. It can also be made in a 
separate action for division and sale. 
Spouses and civil partners can defend 
an action for division and sale on the 
grounds that they require the property 
as a family home. 

It is open to cohabitants to raise an 
action of division and sale in respect 
of a family home they own in joint 
names with their former cohabitant.  
the defence of requiring the property 
as a family home is not available to 
cohabitants. 

It is not possible for a cohabit-
ant to ask the court to order the sale 
of a property owned by their former 
partner.

transfer of the title to the
matrimonial home

Spouses and civil partners can ask the 
court to make an order for transfer 

4
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of title to the family home to them, 
within a divorce action or an action 
for dissolution of the civil partnership. 
any court action asking for transfer of 
title to a property which is subject to 
a mortgage must be intimated to the 
mortgage lender, as it would be open 
to the mortgage lender to object to the 
transfer.  

It is not possible for a cohabitant 
to raise an action seeking transfer of  
title to property owned or jointly 
owned by their former cohabitant. the 
court can only make an award of a 
capital sum, as discussed in Chapter 8.

You may be able to negotiate with 
your spouse, civil partner or former 
cohabitant to reach an amicable agree-
ment with them as to how the property 
is to be divided. a separation agree-
ment or minute of agreement can then 

be entered into, outlining whether the 
property is to be transferred or sold 
and who is to receive what money from 
the property. Further information on 
agreements is provided in Chapter 10. 

transfer of tenancy
the court can be asked to make an 
order for transfer of tenancy in an  
action of divorce or dissolution of a 
civil partnership. the court action 
must be intimated to your landlord in 
order that the landlord can put any 
objections to the court that they may 
have as to your suitability as a tenant. 

the court will not make any 
orders in respect of the family home 
that they do not consider to be fair. 
You should consult a solicitor as soon 
as possible following your separation 
to ensure that you do not lose any 
rights you may have to occupy the 
family home. n

jointly owned 
property cannot 
Be sold witHout 
tHe prior 
aGreement of BotH 
parties or a court 
order for sale

”

“

FLB booklet v2.indd   9 10/11/2011   12:24



10

children
Chapter 3

PareNtS who separate should care-
fully consider the arrangements they 
make for their children. It is important 
for parents to remember that while 
they may be preoccupied with their 
own problems, they continue to be the 
most important people in their chil-
dren’s lives. While parents may be dev-
astated or relieved by the permanent 
ending of the relationship, children 
can also be frightened or confused by 
the break-up of the family.

It is best for the children if par-
ents can reach agreement between 
themselves on arrangements for their 
children. In many cases the children 
will live mainly with one parent and 
spend periods with the other parent 
on a regular basis. Sometimes parents 
will decide to share the care of their 
children on an equal basis. the law 
recognises that parents are best  
placed to make these arrangements  
and the courts will only make orders  
as a last resort.

Who has parental rights and
responsibilities?

Parental rights and responsibilities, 
which are set out in the Children 
(Scotland) act 1995, are explained 
below. married couples have equal 
parental rights and responsibilities. 
Under the Family Law (Scotland) act 
2006, which came into force on 4 may 
2006, unmarried fathers who jointly 

register the birth of a child with the 
child’s mother, share parental rights 
and responsibilities with the mother. 
this puts unmarried fathers who 
jointly register the birth in the same 
position as married fathers. this is  
not retrospective, which means it  
only applies to births registered after  
4 may 2006.

Who is a child?
a child is a person under 16 years of 
age, generally speaking, but in certain 
circumstances under 18 years.

What are parental 
responsibilities and rights?

Parental responsibilities are what par-
ents are expected to do. Parental rights 
are what parents are allowed to do. 
rights and responsibilities continue 
until the child reaches 16 years, except 
for the right to provide guidance, 
which continues until the child  
reaches 18.

parental responsibilities
as a parent the law says you have the 
following responsibilities in law:
(1) to safeguard and promote the 
child’s health, development and wel-
fare. Parents are expected to look after 
their children, to help them.
(2) to provide direction and guidance 
in a manner appropriate to the stage of 
development of the child. Parents are 

Judith Meil, 
Taggart Meil 
Mathers,  
Aberdeen
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expected to say how a child should be 
brought up until they are 16. Between 
16 and 18 parents are expected to 
advise a child, to enable them to make 
good decisions.
(3) If the child is not living with the 
parent, to maintain personal relations 
and direct contact with the child on 
a regular basis. Parents are expected 
to stay in touch and be involved with 
their children if they are not living 
with them.

(4) to act as the child’s legal repre-
sentative. Parents are expected to take 
the child’s place as their representative 
in anything which is complicated, until 
they are 16.

parental rights
the law sets out these parental rights:
(1) to have the child living with them 
or otherwise to regulate the child’s 
residence until the child is 16.
(2) to control, direct or guide the 4
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child’s upbringing in a manner ap-
propriate to the stage of development 
of the child. Parents are allowed to say 
how their children should be brought 
up until they are 16.
(3) If the child is not living with the 
parent, to maintain personal relations 
and direct contact with the child  
on a regular basis.
(4) to act as the child’s legal  
representatives.

as you will see, there is some over-
lap between the parental responsibilities 
and parental rights. the law provides 
that the rights are designed to enable 
parents to fulfil their responsibilities.

reaching agreement 
about children

If you have difficulty reaching  
agreement about where your children 
are to live, or what specific contact 
there should be, there are various 
routes that can be followed. 
(1) Negotiation through solicitors. 
Family lawyers can help you reach 
agreement with the other parent about 
care arrangements for your children.
(2) Family mediation gives parents 
who are separating, the support and 
opportunity to discuss and make  
arrangements for their children.  
mediation can help to avoid painful 
and expensive legal battles.
(3) Collaborative law involves solici-
tors and clients in meetings, with the 

focus on a common approach to 
agreeing what is best for your children.
(4) Court. the law discourages 
parents from asking for court orders 
unless they are absolutely necessary. 
the court has wide powers in mak-
ing orders. the two main orders the 
court is asked to make are residence 
and contact orders. a residence order 
requires the child to live with one 
parent. a contact order is made when 
the child has his home with one parent 
and sees the other parent on a regular 
basis. Before making any orders relat-
ing to children, the court requires to 

tHe law does not 
consider tHat 
eitHer tHe fatHer 
or tHe motHer Has 
a Better claim. tHe 
court will carefully 
consider wHat 
solution is Best for 
tHe practical and 
emotional needs  
of tHe cHild 

”
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consider three important principles:
(a) It will only make an order if it 
considers it is better to do so than not 
to. this is sometimes known as the 
non-intervention principle.
(b) It will regard the welfare of the 
child as the paramount consideration.
(c) It must so far as practicable  
have regard to the views of the  
child. this applies to children of all 
ages, but there is a presumption that 
children of 12 years and over have  
sufficient maturity to be able to 
express a view. Below the age of 12, 
the court will have to take a view on 
the maturity of the child to express 
a view and the weight to be given to 
their view.

the law does not consider that 
either the father or the mother has a 
better claim. the court will carefully 
consider what solution is best for  
the practical and emotional needs  
of the child. 

the court can make other  
orders relating to children, including 
interdicts and specific issue orders.  
an interdict could be used to prevent 
steps being taken by only one parent 
in relation to the children, for example 
one parent seeking to move away from 
their local jurisdiction without the  
consent of the other parent. a specific 
issue order can be used to regulate  
other matters relating to the best 
interests of the children, for example 

deciding what school the child  
should attend. 

child welfare hearings
If a parent seeks court orders and rais-
es proceedings before the court, the 
court will quickly fix a child welfare 
hearing at which both parents must 
attend together with their solicitors. 
at this hearing, the sheriff will listen 
to both parents’ views on the issue 
before the court, and will seek to assist 
and encourage the parents to reach a 
resolution. after hearing both parents’ 
arguments the sheriff may be asked to 
issue specific orders. 

the sheriff may hear from the 
parties directly at a hearing, in addition 
to representations by their solicitors. 
In order to assist the court in reach-
ing a decision, the court can call upon 
experts and in particular the court can 
order a reporter to produce a report. 
Generally speaking, a court reporter is 
an experienced family lawyer who will 
meet both parents and the child and 
then write a report on what he or she 
considers to be in the best interests  
of the child. 

Whichever route you choose to 
follow, you must always consider what 
is in the children’s best interests. If you 
can agree a solution, you can embody 
this in an agreement specifying the 
precise arrangements for the children, 
which both parents will sign. n
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domestic violence: interdicts 
and exclusion orders

Chapter 4

Being on the receiving end of  
aggressive behaviour, whether from a 
spouse, partner or somebody else, can 
be very frightening. If you are in dan-
ger or scared for your own safety or 
that of your children at any time, you 
should call the police immediately. the 
law offers protection from domestic 
violence. You may consult a family law 
solicitor who will explore with you the 
protections available to you. the pro-
tections offered by the law in Scotland 
reflect society’s commitment to protect 
people who experience domestic 
abuse, and aim to deal appropriately 
with people carrying out abuse. the 
most commonly used protections are 
outlined below.

interdict
one of the options if you are a victim 

of domestic abuse is to seek the pro-
tection of an interdict from a court. an 
interdict is an order to stop somebody 
doing something to you. an interdict 
should specify in detail the conduct 
which is prohibited. this may include 
verbally abusing you, threatening 
you, violent behaviour towards you, 
and coming to your house or other 
property. You do not have to be mar-
ried to, in a civil partnership with, or 
living with the person you are seeking 
to interdict.

a solicitor specialising in family 
law can apply to the court on your 
behalf for an interdict. Your solicitor 
will set out your written case for the 
court. this tells the court what you 
are asking for and the reasons why 
you are seeking protection.

Your solicitor may initially apply 

Ceit Anna 
MacLeod,
Devil (Faculty 
of Advocates),
Parliament 
House,
Edinburgh
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to a court for an “interim interdict”. 
this can be granted before the 
person abusing you knows about the 
action, and is for your early protec-
tion. Before making a final order 
the court will grant your partner an 
opportunity to put their side of the 
case should they wish. You should 
also consider that, depending on the 
kind of abusive behaviour, your solici-
tor may find it appropriate for your 
situation to apply to the court for a 
non-harassment order.

exclusion order
an order for interdict on its own will 
not prohibit your spouse or partner 
from entering the family home if they 
have occupancy rights to the property. 
If you are married or in a civil partner-
ship, and you and your spouse or civil 
partner own or rent the family home 
together, you are both entitled to enter 
and occupy the home during any sep-
aration. each spouse’s right to remain 
in the home continues throughout a 
separation unless a court decides that 
one person should be excluded from 
the family home. an exclusion order 
is available to suspend the right of a 
person to live in the family home.

an exclusion order may be 
granted if the court is satisfied that 
it is necessary for your physical or 
mental safety, or the physical or 
mental safety of any child living in 

the house. the test for an exclusion 
order is high. Independent evidence 
of the risk of physical harm, or of the 
impact on mental heath, must be put 
before the court. a report from a GP 
may be helpful in these situations. 

as a spouse or civil partner you 
do not need to be living in the family 
home to apply for an exclusion order. 
You can apply, for example, while you 
are living with friends or family or in 
a refuge after separation (this right 
however expires if you have not lived 
in the family home for two years). 

You will have to be able to prove 
that your partner has acted in the way 
you say. this can be done in various 
ways, for example by a police report, 
letter from your doctor, or evidence 
from friends, family members or 
neighbours who have witnessed or 
heard incidents or injuries. the court 
may make an exclusion order if it 
appears to the court that it is neces-
sary to protect you or any child of the 
family from any conduct, or threat-
ened or reasonably apprehended con-
duct, of your spouse that is or would 
be injurious to physical or mental 
health. the length of time the exclu-
sion order will last will depend on the 
circumstances. a family law solicitor 
will be able to advise you of this. 

Where the court grants an exclu-
sion order it must also make the 
following orders unless the excluded 4
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partner successfully persuades the 
court they are not necessary. these 
are important as they help secure  
the effectiveness of the order: 
(a) a warrant to eject the excluded 
partner from the home;
(b) an order to prohibit the excluded 
partner from entering the home 
without the express permission of the 
applicant partner;
(c) an order to prohibit the excluded 
partner from removing furniture from 
the home without the consent of the 
applicant partner.

If you are living in your partner’s 
home but are not married or in a civil 
partnership, and wish to exclude a 
violent partner, there are additional 
steps you require to take. You must first 
apply to the court for occupancy rights 
before seeking an exclusion order.

power of arrest
the law allows for people who have 

suffered or who fear abuse to apply to 
the court for a power of arrest to be 
attached to an interdict or an exclu-
sion order. this additional element 
means that if the person breaches the 
interdict or exclusion order they will 
be arrested by the police. 

a power of arrest is usually at-
tached to an order if the court is satis-
fied that the abusive conduct is likely 
to continue unless a power of arrest is 
attached. Your solicitor will ensure the 
police are informed about the order. 

the test for attaching a power 
of arrest is whether it is necessary to 
protect the person applying from a 
risk of abuse and breach of the order. 
a power of arrest can be granted for 
a maximum of three years. If abusive 
conduct continues during that period, 
an application can be made for the 
power of arrest to be extended. 

If an interdict or exclusion order 
with a power of arrest is attached, the 

if you are in danGer or scared for 
your own safety or tHat of your 
cHildren at any time, you sHould  
call tHe police immediately

”
“
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police can arrest the person in breach 
of the order and detain them in cus-
tody until they are brought before a 
sheriff. If someone is arrested under a 
power of arrest, the procurator fiscal 
will decide whether criminal proceed-
ings are to be brought. You can apply 
for recall a power of arrest if it is no 
longer necessary for your protection.

procedure
a family law solicitor will advise you of 
what remedies would best protect you, 
and suit your own particular situation. 
actions can be raised on their own 
or as part of a divorce or other family 
action. most actions for protection or-
ders will be raised in the sheriff court, 
although there are circumstances 
where they will require to be raised in 
the Court of Session. Your solicitor will 
advise you of this. 

once the application is sent to the 
court, it is likely an early hearing will be 
fixed. Your solicitor may ask the court 
at this first hearing for an interim order 
to be granted in the meantime for your 
protection before anything is sent to or 
served on your partner although the 
court will not grant an exclusion order 
without your partner having had the 
opportunity to state their case. this 
means that you may obtain the initial 
court order before your partner knows 
anything about it. once an interim 
order is served, your partner will have 

an opportunity to put their position to 
the court. at that stage the court may 
hear evidence before deciding whether 
to grant a final order. Your solicitor 
will guide you carefully through each 
step. It may not be necessary for you to 
attend court.

there are ongoing developments 
in this area of law and ways are be-
ing looked at to increase protection 
available in Scotland for persons 
who experience domestic abuse. the 
critical thing is to protect yourself and 
contact the police immediately if you 
are frightened or in danger from a 
domestic abuse situation. Not only 
will this give you the best chance 
of immediate protection, 
police reports may be 
helpful if you ultimately 
do raise interdict or 
exclusion order  
proceedings. n
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aliment and child support
Chapter 5

HUSBaNDS and wives (spouses) 
and civil partners have a duty to ali-
ment each other. In other words, they 
have a duty to financially support 
each other while they are married/
in a civil partnership. this can be 
important, particularly where they 
find themselves living separately, each 
with household bills to pay which had 
previously been shared.

as a result of the duty to aliment, 
when couples separate they will often 
try and agree the level of financial 
support to be paid. Where agreement 
is not possible, the court can be asked 
to make an order for aliment.

how much aliment 
is appropriate?

there is no specific formula for work-
ing out the aliment to be paid. the 
duty is to provide such support as is 
reasonable in the circumstances. When 
the court is asked to determine how 
much financial support is reasonable 
in any particular case, the factors 
which will be considered are:
(a) the parties’ needs and resources;
(b) the parties’ earning capacities;
(c) generally, all the circumstances of 
the case.

When looking at “needs”, the 
court will consider present and 
foreseeable needs. When looking at 
“resources”, the court will consider 
present and foreseeable resources. 

the court may take into considera-
tion any support given by the person 
being asked for aliment (the  
defender) to a dependant in his or her 
household, e.g. a new partner. the 
court will also consider financial  
support provided from a source  
outwith the marriage or civil  
partnership. 

the conduct of a spouse or civil 
partner will not be taken into account 
when aliment is considered, unless it 
would be “manifestly inequitable” to 
leave it out of account.

Defences
there is a defence to a request for 
aliment where the defender offers to 
receive his or her spouse/civil partner 
into his or her household. this defence 
is not used often. the court would have 
to consider whether it is reasonable to 
expect the person applying for aliment 
to accept the offer. In considering 
this, the court would look at all of the 
relevant circumstances, including previ-
ous court orders made (particularly 
where domestic violence is/has been an 
issue), or the conduct of the parties.

What if i am still living with 
my spouse/civil partner?

It is possible to ask the court to grant 
an order for aliment where spouses or 
civil partners are still living together. 
However, if the person being asked 

Karen Gibbons, 
Balfour and 
Manson,  
Edinburgh
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for fi nancial support can show that he 
or she is already providing adequate 
fi nancial support and will continue to 
do so, this is a defence to the request.

how long does the duty to
aliment last?

the obligation to provide fi nancial 
support in the form of aliment stops 
on divorce (or dissolution of a civil 
partnership), or at an earlier date if the 
parties agree. on divorce/dissolution, 
“fi nancial provision” can be sought, 
which can take various forms (see next 
chapter), including periodical allow-
ance, a form of fi nancial support that 
continues after divorce/dissolution.

does the duty to aliment apply
between cohabitants who 
have separated?

No. It is only spouses/civil partners 
who have a duty to aliment each other 
whilst they remain married/in a civil 
partnership.

child maintenance
It is important to realise that the obli-
gation to fi nancially support a spouse/
civil partner is separate from that of 
child maintenance. Both parents have 
an obligation to support their children 
fi nancially. this lasts until a child turns 
18, unless the child is still in education, 
or training for employment, in which 
case it lasts until the child turns 25.

the child Support 
agency (cSa)

at the time of print, where a child is 
a “qualifying child”, the CSa is the 
organisation which has jurisdiction 
to make decisions concerning child 
maintenance. a child is a “qualifying 
child” if one or both of the parents 
are “non-resident parents” and:
• the child is under 16; or
• the child is under 19 and receiving 
full time non-advanced education; or
• the child is under 18 and registered 
for work or youth training. 

a “non-resident parent” is one 
that does not live with the child, 
where the child lives with a “parent/
person with care”. a “parent/person 
with care” (PWC) is someone who 
lives with the child and who usually 
provides daily care for the child.

It is the non-resident parent 
(NrP) who pays child maintenance 
to the parent with care.

For details on how to apply, 
and for further information 

generally on the cSa, see website 
www.csa.gov.uk or call the cSa 
on 0845 133 133.

do i have to use the cSa?
No. It is open to separated parents to 
agree between themselves how much 
child maintenance is to be paid. this 
can be an informal arrangement or  4

i
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can be formalised into a minute of 
agreement.

Who can make an application 
to the cSa?

a parent or person with care or a 
non-resident parent can ask the CSa 
to work out child maintenance and set 
up a payment arrangement. However, 
where parents enter into a formal 
agreement which makes provision for 
child maintenance, neither of them 
will be able to apply to the CSa for an 
assessment to be carried out until one 
year has passed. 

how much child maintenance
should be paid?

the CSa uses information given to it 
by both parents to work out how much 
child maintenance should be paid. It 
can also use information from other 
sources, such as Hm revenue &  
Customs. the CSa will start by  
looking at the NrP’s income and will 
then apply different rates to this, de-
pending on the NrP’s circumstances. 
It will also consider adjusting the child 
maintenance due, by looking at various 

factors, for example the number of 
nights the child stays overnight with  
the NrP, or other children living  
with the NrP.

the CSa has a useful calculator 
on its website (see above link) which 
can be used to give guidance on the 

4
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amount of child maintenance using 
the rules it applies. Parents who are 
not using the CSa often use this as a 
guideline to the appropriate level of 
child maintenance to be paid.

Future changes
the Child maintenance and enforce-
ment Commission (CmeC) is the 
public body with ultimate responsibil-
ity in the UK for child maintenance. 
one of the delivery bodies of CmeC 
is the CSa (as discussed above). at 
the time of print, CmeC is work-
ing on a new child maintenance 
service which is due to launch in 
2012. amongst the changes due to be 
brought in, is the proposed introduc-
tion of a new maintenance scheme 
(the “gross income” scheme), which 
will be based on the latest available 
tax year information from HmrC. 
New methods of enforcement are 
also expected. 

For further information on 
the proposed changes from 

2012, see cMec’s website www.
childmaintenance.org

do the courts ever deal with
cases of child maintenance?

Generally, the courts do not deal with 
cases which relate to child mainte-
nance. However, they are still able to 
deal with certain cases, for example:

• where a child claims aliment against 
a step-parent or an adult who has ac-
cepted them as a child of their family;
• where a claim is for aliment above the 
maintenance assessed by the CSa;
• where a claim is for sums in respect 
of a child’s education/training;
• where a claim is for sums related to 
a child’s disability;
• where a claim is by a child against 
a parent he or she is living with;
• where the child, non-resident parent 
or resident parent is outwith the UK;
• where the child is over 19 years old; 
or 16 or over but under 19 and in rec-
ognised full time education; or 16 or 
over but under 18 and not in full time 
education (conditions apply).

how do the courts decide 
how much should be paid? 

 Where the court is asked to make an 
order in a case included in the above 
list, there is no set formula that it will 
apply. rather, it will look at the needs, 
resources and earning capacities of 
both the child and the parent, and 
generally all the circumstances of 
the case.

the person being asked to pay 
may have a defence where he/she of-
fers to provide aliment at home to the 
child. this defence is only available 
where the child is 16 or over and it 
is not unreasonable for the child to 
accept such an offer. n

i
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division of matrimonial 
property

Chapter 6

HeLPING clients reach an agreement 
about fair division of matrimonial 
property on divorce is still the biggest 
part of the work undertaken by most 
family lawyers.

most cases will be resolved by 
agreement, with only a few being 
decided by the court.

Whatever the circumstances, the 
principles to be applied in reaching a 
fair division remain the same.

What is “matrimonial property”?
When considering how the assets 
should be shared, it is necessary to as-
certain first what the net matrimonial 
assets consisted of. 

 “matrimonial property” is 
defined as all assets belonging to 
the parties or either of them at the 
“relevant date”, which were acquired 
by them or one of the parties during 
the marriage but before the “rel-
evant date”. In addition it includes 
any property acquired before the 
marriage if it was for use as a family 
home or as furniture for such a home. 

the exception to that rule is 
assets acquired by way of gift or 
inheritance from a third party. Such 
assets are deemed not to be matrimo-
nial property and will be left out of 
account. 

the “relevant date” is the date 
of the parties’ separation, which is 

generally considered to be when they 
stopped living together as man and 
wife. matrimonial assets are gener-
ally valued at the date of separation, 
therefore the “relevant date” is very 
important in considering a divorce or 
separation under Scots law. 

there is an exception to that 
rule, about valuations of assets which 
might be transferred by the court.

converted assets 
essentially, therefore, any pre-marital 
assets or assets which were gifted or 
inherited during the marriage are 
generally left out of the equation.

there is an important point to 
note about such assets, though. If an 
asset is then converted into a new as-
set during the marriage, the new asset 
is deemed to become matrimonial 
property. 

If such a situation arises, there is 
a provision in the relevant legislation 
which allows the court to take into 
account the source of funds for the 
new asset. therefore it can be argued 
in court that the asset or part of it 
should still be left out of the equa-
tion. there is no guarantee, however, 
that a source of funds argument will 
be accepted even where it has been 
clearly established. the reason is that 
courts have a wide discretion depend-
ing on the individual circumstances 

Noel Ferry,  
Maclay  
Murray & Spens, 
Glasgow
and treasurer of 
the Family Law 
Association
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4

of each case. If such situations may 
apply to you, it is important that you 
take legal advice as to your rights.

Special assets
Specific assets such as pensions and 
life insurance policies are treated 
slightly differently, to take into ac-
count the fact that they might have 
been started before marriage but 
contributed to during the mar-
riage. essentially, the increase in the 
value of a pension from the date of 
marriage until the relevant date of 
separation will be taken into account 
as matrimonial property. So will the 
increase in value during that period of 

a life insurance policy or endowment. 
there is extensive case law on 

defining which assets constitute mat-
rimonial property and which do not. 
Courts will examine whether the asset 
was acquired during the marriage but 
before the separation. For example, 
if one party was injured during the 
marriage and was awarded  
compensation, then even if the money 
was received after separation, the 
actual award could be considered 
matrimonial property. 

matrimonial debts are also taken 
into account when considering  
what should be divided. In some 
circumstances, there may be no assets 
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and any agreement would have to 
look at the division of debt accumu-
lated during the marriage.

Fair sharing
once the net matrimonial assets have 
been established the question is how 
to share these fairly. the Family Law 
(Scotland) act 1985 provides the 
principles that the court should use 
in order to work out how the assets 

should be divided. these are:
(a) the net value of the matrimonial 
property should be shared fairly be-
tween the parties. this means shared 
equally or in such other proportions 
as are justified by special circum-
stances. an equal division is therefore 
the starting point. 
(b) account should be taken of any 
economic advantage derived by either 
party from the contributions of the 
other, or any economic disadvan-
tage suffered by either party in the 
interests of the other person or of the 
family. a common example is where 
a spouse assists with their husband’s 
or wife’s business, but the value of the 
business itself is not part of the matri-
monial assets because it was acquired 
before the marriage. 
(c) account should be taken of any 
economic burden of caring after 
divorce for a child or children of the 
marriage under the age of 16. When 
considering that principle the court 
should consider any arrangements 
for aliment for the child, or child sup-
port, and any expenditure or loss of 
earning capacity caused by the need 
to care for the child. Circumstances 
such as the need to provide suitable 
accommodation for the child, the age 
and health of the child, and the avail-
ability and cost of suitable childcare 
facilities, will also be factored in. 
(d) also relevant is whether one party 

tHere is extensive 
case law on 
defininG wHicH 
assets constitute 
matrimonial 
property and 
wHicH do not. 
courts will 
examine wHetHer 
tHe asset was 
acquired durinG 
tHe marriaGe  
But Before  
tHe separation

”

“
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has been dependent to a substantial 
degree on the financial support of  
the other person, and if that is the 
case and the settlement will still leave 
one party in a position where they are 
struggling to adjust to the loss of fi-
nancial support, the court can make a 
further award of periodical allowance 
(maintenance) for a period of up to 
three years from the date of decree. 
the court however has consider vari-
ous matters such as age, health and 
earning capacity of the person who is 
claiming such extra financial provi-
sion, the duration of the marriage and 
dependence on the other party, the 
intention for that person to undertake 
education or training, and the needs 
and resources of the other person, as 
well as all the other circumstances. 
(e) In very rare situations where 
one party is likely to suffer serious 
financial hardship as a result of the 
divorce, there is scope for a court to 
award such financial provision as is 
reasonable to relieve them of hardship 
over a reasonable period. Usually 
this is done by awarding periodical 
allowance (maintenance) in addition 
to capital settlement, and this can be 
for a period of up to death or remar-
riage. this provision is usually only 
exercised in exceptional cases. 

Special circumstances
In addition to the principles men-

tioned above, the court also has to 
consider whether there are any special 
circumstances which would justify 
a departure from an equal sharing. 
For example, the court can take into 
account the terms of any agreement 
between the persons on the ownership 
or division of matrimonial property. 

the source of funds or assets 
used to acquire any of the matrimo-
nial property, where those funds or 
assets were not derived from the in-
come or efforts of the persons during 
the marriage, may also be relevant. 

the nature of the matrimonial 
property itself, the use made of it, 
and the extent to which it is reason-
able to expect it to be realised or 
divided or used as security, can also 
be considered. For example, shares 
in a business or a family home might 
not be realisable given the parties’ 
circumstances. 

even if there are special  
circumstances, the court doesn’t 
necessarily have to depart from the 
equal division principle. there is a 
wide discretion to decide what is fair 
in any particular circumstance and 
each case is treated on its own merits. 
obviously if one party decides to 
argue, whether in negotiation or at 
court, for more than an equal division 
of the assets, they will have to try and 
justify it in terms of the principles 
outlined above. 4
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Specifically it should be noted 
that the conduct of the parties, 
whether that be adultery or otherwise, 
will not be taken into account by a 
court when considering how the as-
sets should be divided. However there 
is an exception to that rule in that if 
one of the parties’ conduct is financial 
conduct, for example they have  
frittered away or dissipated assets, 
that conduct can in those limited  
circumstances be taken into account. 

each case is different
It cannot be emphasised enough that 
every case is dependent on its own 

circumstances. most of the case law 
which informs the advice family law-
yers give clients, makes clear reference 
to the fact that the decisions have been 
based on the circumstances of the case 
before the judge, and therefore while 
case law is useful as a guideline it by 
no means provides certainty as to the 
likely result in any particular case. 

there may be difficulties estab-
lishing evidence about certain assets. 
the courts might prefer the evidence 
of one witness over the other, and 
indeed there may be conduct by one 
party in one case which makes the 
court decide the issue differently 
from another case. 

even once the court has worked 
out the nominal share that a party 
might be entitled to receive, there 
then requires to be worked out 
how that share will be paid over. 
one party may prefer to keep the 

4

FLB booklet v2.indd   26 10/11/2011   12:24



27

matrimonial home and forsake other 
assets, while another might want the 
home to be sold to achieve its highest 
price. Solicitors in negotiations, or in 
arguing in court, require to balance 
the competing claims of the parties 
and what would be fair and in their 
interests when dividing the assets. 

By way of example, a court might 
decide to transfer the matrimonial 
home to one spouse who is looking 
after the parties’ children, even though 
that might result in that party being 
given more than an equal share of the 
total assets. the court might deem it 
fairer to transfer the asset than to sell it 
and split the money down the middle, 
because it would be more difficult for 
the parent with the children to obtain 
another suitable property. there might 
be other factors involved such as the 
children’s schooling. 

In another example, the court 

might decide to allow one party to 
retain their business interests rather 
than make them sell the business, 
because it might be a family  
business which may be difficult  
to sell and might be a source of  
valuable income for that party  
and ultimately for supporting the 
children of the family. the court 
might balance that up by making  
that party pay some of that income  
to the other party in instalments,  
or transfer part of their pension to  
the other party.

there are numerous ways in 
which the assets can be divided by the 
court, but before the courts are asked 
to decide the issue, the parties  
themselves can negotiate any  
settlement they wish. this could 
incorporate a variety of arrangements 
and can often be more flexible than a 
court order.

tHere are numerous ways in wHicH 
tHe assets can Be divided, and until 
tHe courts actually Have to decide 
tHe issue tHe parties tHemselves can 
neGotiate any settlement

”

“

4
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Special valuation rules

In relation to the valuation of assets 
it should be specifically noted that 
certain assets require to be valued in a 
particular fashion.

Land and buildings
a survey valuation is usually required 
unless the parties can agree on the 
value. Usually an up-to-date value as 
well as a date of separation value will 
be obtained, as it will not be apparent 
at the outset whether the property is 
going to be transferred by the court or 
not. this is because if an order is made 
for transfer of property between the 
parties, the court can take into account 
an up-to-date value notwithstanding 
that the parties might have separated 
many months or years before. this 
is to avoid, for example, one party 
gaining a windfall, or losing out, from 
obtaining the matrimonial home at an 
old value when it may have increased 
in price or indeed reduced in price by 
the time of the divorce. 

Cars 
these can be valued by using Parkers 
Price Guide etc, and are based on the 
second hand value of the vehicle.

Furniture
this is based on the second hand 
value of the property. With the  

exception of antiques, which would 
require to be valued by a specialist, the 
second hand value is usually signifi-
cantly less than the original purchase 
price. Sometimes the cost of valuing 
can be as much as the actual value of 
the assets themselves.

Endowment policies
the surrender value of the policies  
as at the date of separation requires  
to be obtained. If the policy was in 
existence before the marriage, the 
original surrender value is deducted 

as you can see, tHe 
issues are often 
complicated and 
no two cases are 
alike. early advice 
from a solicitor 
is recommended 
even wHere 
parties ultimately 
decide to sort 
matters out 
directly

”

“
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from the relevant date value, so that 
the amount by which it had increased 
can be calculated as matrimonial 
property.

Businesses
these can be very difficult to value and 
normally are valued on a net asset basis, 
or a going concern basis. We would 
normally recommend specialist advice 
from a forensic accountant. they will 
require company accounts, usually  
for the previous three years from the 
date of separation, memorandum of 
association, articles of association,  
management accounts and such like. 
Where the company owns property  
the property sometimes will require  
to be valued as well. 

Pensions
the cash equivalent transfer value 
(CetV) of any pension interests as 
at the relevant date of separation is 
needed. the CetV however requires 
to take into account the period of the 
marriage only, and therefore it will 
have to be apportioned appropriately 
by the pension provider. the pension 
provider may charge a fee for the  
valuation, although they usually  
allow the owner of the pension  
one free valuation per year. It is 
therefore important that the correct 
information is requested first time. 
Some publicly funded pension  

trustees always charge a fee.

SERPS benefits
these are state earnings related  
pension benefits and their value  
can be taken into account as  
matrimonial property. 

Shares
these are valued on the basis of share 
price as at the relevant date.

Bank accounts
the balances on the accounts as at  
the relevant dates are required. this 
applies to bank accounts which have  
a credit or debit balance.

Tax liabilities
a party’s tax liability can be deemed 
to be a matrimonial debt, therefore 
should be ascertained where possible.

important!
It should be noted that unless  
solicitors have details of all of the  
matrimonial assets of both parties  
as at the relevant date it is very  
difficult to advise what should be a  
fair settlement. 

as you can see, the issues  
are often complicated and no two 
cases are alike. early advice from  
a solicitor is recommended even 
where parties ultimately decide to 
sort matters out directly. n
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tHere are two methods of  
obtaining a divorce or dissolution of  
a civil partnership in Scotland:
(a) the simplified procedure; or
(b) the ordinary procedure.

In order to use either of these 
methods you must have the legal 
grounds. In Scotland there are four 
grounds of divorce and three of dis-
solution of a civil partnership. Basi-
cally the marriage or civil partnership 
must have irretrievably broken down 
because of one of these grounds. the 
grounds are:
(1) adultery (for divorce actions only);
(2) unreasonable behaviour;
(3) separation for one year with the 
other spouse’s consent;
(4) separation for two years.

If you do not have sufficient 
grounds, you cannot get divorced or 
have your partnership dissolved, but 
you may be able to negotiate with 
your spouse or civil partner with 
a view to preparing an agreement 

called “a separation agreement” or 
“minute of agreement”. You should 
see a solicitor who can help you draw 
up an agreement. For further infor-
mation see Chapter 10.

You must also raise the action 
of divorce or dissolution in a court 
having jurisdiction. Usually the action 
is raised in the sheriff court closest to 
where you live. the rules relating to 
jurisdiction can be complex and if you 
have difficulties with this question, 
it may be useful to see a solicitor. It 
is also possible to raise an action of 
divorce or dissolution in the Court of 
Session if the issues are complicated or 
there are a lot of assets to be shared. 

Generally, the simplified proce-
dure can only be used for divorces or 
dissolutions when all the children of 
the marriage or civil partnership are 
over 16 years of age and there are no 
financial claims to be dealt with.

In all other cases the ordinary 
procedure must be used. 

divorce
Chapter 7

Sally Swinney,  
Blackwood 
Smith, Peebles
and Vice 
Chair of the 
Family Law 
Association
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dealing with the simplified
divorce or dissolution procedure

this is also known as a “quickie di-
vorce” or “a DIY divorce”. You don’t 
have to use a solicitor, although you 
will require a solicitor to “notarise” the 
affidavit on the application form. 

You can obtain the forms from 
your local sheriff court or from the 
Scottish Courts website at www.
scotcourts.gov.uk. the forms come 
with their own guidance notes. there 
are different forms depending on 
whether you are seeking a divorce on 
the grounds of one year’s separation 
with the consent of your spouse, or 
alternatively on two years’ separation. 

once you have completed the 
forms, take them to a solicitor who will 
swear or “notarise” the affidavit. then 
lodge the application with the sheriff 
clerk at your local sheriff court togeth-
er with an extract of your marriage or 
civil partnership certificate, and the 
fee (presently £95). the sheriff clerk 
will help you serve the forms on your 
spouse or civil partner. the process 
takes about two months to complete. 
the decree of divorce or dissolution of 
civil partnership should be sent direct 
to you by the sheriff clerk.

If at any stage your spouse or civil 
partner objects to your application 
or intimates that they wish to make 
a financial claim against you, your 
application for a simplified divorce 

or dissolution will not proceed. If 
that happens, you will have to use 
the ordinary procedure if you wish to 
obtain a divorce or dissolution. 

You may find it helpful to see a 
solicitor before raising a simplified 
divorce or dissolution action, to get 
advice about any possible claims you 
may have; the solicitor will also be 
able to advise you whether you have 
sufficient grounds to raise the action, 
and on the evidence which is needed.

once you are divorced or had 
your civil partnership dissolved, you 
lose the right to make financial claims 
against your spouse or civil partner. 
therefore it is vitally important that 
you know what claims you may have 
ahead of any divorce or dissolution.

the ordinary procedure
If you cannot use the simplified proce-
dure, you must use the ordinary pro-
cedure. You can do this yourself but 
it is not recommended. the law and 
procedure are complex and because of 
this you should use a solicitor.

the divorce action is started by 
means of a document called an initial 
writ. this contains written “plead-
ings” (details of your case). It lets the 
court know what you are asking for, 
and gives details of the reasons why 
you are seeking a divorce. It can also 
ask the court for a variety of other 
things or orders such as: 4
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• The children of the marriage to reside 
with you or have contact with you.
• The house to be transferred into your 
name, or sold and the proceeds shared 
(see Chapter 6).
• Your spouse or civil partner makes 
monthly payments to you, called  
“aliment” (see Chapter 5).
• Protection for you and/or the children, 
the house or furnishings from your 
spouse or civil partner (see Chapter 4).
• Division of the matrimonial assets 
(see Chapter 6).

You can also seek some of these 
orders on an interim basis if you re-
quire protection or some order whilst 
the divorce or dissolution is ongoing. 

the initial writ is served on your 
spouse or civil partner, who is called 
the defender. as you have raised the 
action you are called the pursuer. 
Your spouse or civil partner will have 
21 days from the date of service to 
tell the court whether they intend to 
defend the action.

undefended actions
If your action is not defended, after 
a period of 21 days has elapsed from 
service you can ask the court to grant 
your divorce or dissolution together 
with any of the other orders you seek. 

In order to obtain your decree of 
divorce or dissolution, your solicitor 
will have you and a witness sign  
affidavits. an affidavit is a sworn 

statement providing the sheriff with 
the evidence in your case. It gives de-
tails of the marriage or civil partner-
ship, the reason for the breakdown, 
the children, and the matrimonial or 
civil partnership assets. 

the sheriff must be satisfied with 
the arrangements for the children. If 
the sheriff is satisfied with the infor-
mation contained within the affidavits 
and the other information presented, 
he or she will grant your divorce/dis-
solution. the decree of divorce or dis-
solution will be issued 14 days after 
the sheriff signs it. this is to allow for 
any appeal period. 

defended actions
If your spouse or civil partner wishes 
to defend your action, the court is 
advised of that. a timetable is then set 
which directs how the case will run. 
Your spouse or civil partner (the de-
fender) has 14 days to lodge defences. 

the defender can ask the court 
to make certain orders as well. For in-
stance, if you have asked for the house 
to be transferred into your name, the 
defender can ask that the house is sold 
instead. the defender can also ask the 
court to grant contact in respect of 
children. alternatively the defences 
can suggest that your case is unrea-
sonable and that the orders you are 
seeking should not be granted. 

after the defences are lodged there 

4
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is a six week period where your 
solicitor and the defender’s solicitor 
“adjust” the pleadings. all court cases 
are dealt with in this way. In the plead-
ings both parties tell the court and 
each other what they are asking the 
court to do, and why. each side gives 
the other fair notice of what their case 
is about – there is no ambushing the 
other side. If you or the defender 
have not stated something in the 
pleadings then it usually cannot be 
relied on in court. 

once the pleadings are adjusted, 
an “options hearing” is set. at this 
hearing the sheriff decides what will 
happen to the case. For instance, 
extra time may be allowed for adjust-
ment of the pleadings. a “debate” 
can be set where one party believes 
that the other party’s case or part 
of it is not relevant and ought not 
to proceed. In some cases this may 
mean that the entire case is thrown 
out. alternatively, the case may be set 
down for a “proof”. a proof is where 
you appear at court with your wit-
nesses and give evidence. 

once the sheriff has heard all the 
evidence at a proof, he or she will 
provide a written judgment 
shortly afterwards.

If you are asking the sheriff to 
make any orders in respect of children 
in your divorce or dissolution, then 
throughout the process there will be 

additional court hearings specifically 
about the children. these are called 
“child welfare hearings”, and you 
will be expected to attend each child 
welfare hearing. the sheriff must have 
regard to the welfare of the child or 
children during the process before 
making any order (for more informa-
tion see Chapter 3).

During the court process it is 
open to each of the party to continue 
to negotiate with the other. rarely do 
cases get to the stage of a full proof. 
Some time before that date the par-
ties have managed to sort matters 
out with their solicitors’ help, and the 
divorce or dissolution action is settled. 

expenses
Usually court actions are based on 
the rule that the loser pays. However, 
in family actions it can rarely be 
suggested there are winners or losers. 
In addition the court is concerned 
with the principle of fair sharing of the 
matrimonial assets. It might be unjust, 
in considering the fair division of the 
assets, if one party had to pay all the 
expenses. Generally speaking, there-
fore, each party pays their own costs. 
there can be exceptions to that gen-
eral rule where one party has acted in 
a way that is deemed unreasonable. In 
such circumstances expenses may be 
awarded against that party. However, 
that is fairly rare in family actions. n
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SCotLaND is alone in the UK in 
providing a legal framework setting 
out the rights of cohabitants to make a 
financial claim on cessation of cohabi-
tation by reason of separation or death. 

the rules about the financial 
consequences of cohabitation are set 
out in the Family Law (Scotland) act 
2006. the act introduced the follow-
ing rights:
(1) rights in certain property;
(2) the right to apply for financial 
provision when a relationship breaks 
down;
(3) the right to apply for financial 
provision when one cohabitant dies.

It is important to appreciate from 
the outset that unmarried couples 
living together do not have the same 
rights as married couples and civil 
partners. the act provides a set of 
basic rights to cohabitants, but recent 
court decisions have shown that these 
rights fall well short of those enjoyed 
by married couples.

What is a cohabitant?
a cohabitant is a member of a couple 
who live or lived together as if they are 
or were husband and wife, or two per-
sons of the same sex who live or were 
living together as if they are or were 
civil partners. to determine whether 
two people are cohabitants, the court 
must consider the following:
(a) the length of time the two people 

cohabitation
Chapter 8
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were living together;
(b) the nature of the relationship dur-
ing that period; 
(c) the nature and extent of any 
financial arrangements during that 
period the two people have been living 
together or lived together. 

the law does not set down a min-
imum period of cohabitation before a 
claim can be made under the act. 

the rights
1. Rights in certain property
It is presumed that each cohabitant 
has the right to an equal share in any 
household goods acquired during the 
period of cohabitation. If the cohabit-
ing couple cannot agree on who owns 
what household goods, the law assumes 
that both parties own the goods jointly 
and must share them out equally. this 
presumption does not apply to goods 
acquired by gift or succession. 

Household goods are any goods 
kept or used for joint domestic pur-
poses. Household goods include deco-
rations and ornaments, but not money, 
securities, road vehicles or pets.

there is a right to an equal share 
in (1) the money derived from an al-
lowance made by one or other of the 
cohabitants for household expenses, 
and/or (2) any property bought out 
of that derived money. It should be 
noted that this rule does not apply to 
the house that the couple live in. 4
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2. The right to apply for financial 
provision when a relationship 
breaks down
Cohabitants have the right to apply to 
the court for financial provision on the 
breakdown of the cohabitation. 

the court can make the following 
limited orders:
(a) an order for the payment of a 
capital sum;
(b) an order to pay money in respect 
of any economic burden of caring, 
after the end of the cohabitation, for a 
child (under 16) of the cohabitants;
(c) any interim order that the court 
thinks is appropriate. 

In considering whether to make 
any of these orders, the court must 
consider whether (and to what extent) 
one cohabitant has gained any eco-
nomic advantage from contributions 
made by the cohabitant making the 
application for financial provision. the 
court must also consider whether (and 
to what extent) the cohabitant making 

the application has suffered economic 
disadvantage in the interests of the 
other cohabitant, or a relevant child. a 
relevant child can be the cohabitants’ 
child or a child accepted into the fam-
ily. You should consult a member of 
the Family Law association to discuss 
how this might affect you.
3. The right to apply for financial 
provision when one of the  
cohabitants dies
If one cohabitant dies intestate (that is, 
without making a will), the surviving 
cohabitant has a right to apply to the 
court for an award from the deceased’s 
estate. It should be noted that if the 
deceased had a will, but a portion of 
the estate was not covered by the will, 
that portion can be subject to a claim. 

the award can comprise payment 
of a sum of money, or a transfer of 
property (including the home). the 
award cannot exceed the amount the 
cohabitant would have been entitled 
to if he or she had been married to the 

4

a coHaBitation aGreement is no different to any 
otHer contract and can cover as mucH or as 
little as possiBle, dependinG on tHe individual 
circumstances of tHe couple 
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deceased. the court must take account 
of certain factors, including the size of 
the deceased’s estate, any other ben-
efits the survivor will receive, and any 
other claims against the estate.

time limits
there are very strict time limits for 
making applications to the court (in 
respect of both breakdown of the rela-
tionship and death of one cohabitant). 

If the claim is being made 
because the cohabitation has broken 
down, the application must be made 
within one year from the date of 
breakdown. If the claim is being made 
after the death of one of the cohab-
itants, the time limit is six months 
from the date of death. therefore, if 
you think you may have a claim, you 
should seek advice from a family law 
solicitor as soon as possible.

cohabitation agreements
the rules relating to financial aspects 
arising on divorce or termination of a 
civil partnership (covered in Chapter 
6) are very different to those relating 
to cohabitation. most, if not all, people 
know that there are financial implica-
tions in marrying. Not everyone is 
aware that there are financial implica-
tions of cohabiting. Whilst the financial 
implications of cohabitation are more 
limited in comparison, some people 
choose not to marry because they 

do not want there to be any financial 
implications of being in a relationship. 

You may wish to take legal advice 
before moving in with your partner. 
the act opens a new level of risk to 
individuals’ property and finances. 
a cohabitation agreement could 
be drafted to set out the arrange-
ments which will come into play if a 
cohabiting couple separate. this may 
minimise any potential stress and 
anxiety. a cohabitation agreement 
can allow parties to have control over 
the consequences of cohabiting with 
someone, and/or the consequences of 
terminating a cohabiting relationship. 

a cohabitation agreement is no 
different to any other contract and 
can cover as much or as little as  
possible, depending on the individual 
circumstances of the couple. 

Wills
as explained above, a cohabitant can 
make a claim on the deceased cohabit-
ant’s estate on intestacy (where there 
is no will). there is no substitute for a 
will. If a will is well drafted and covers 
all of the estate, then no application 
can be made by a cohabitant. this is 
important to some individuals. For ex-
ample, when individuals are in second 
relationships, it is often important that 
the estate is protected so that children 
from previous relationships are the 
only or main beneficiaries. n
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many people will have had experi-
ences of the legal system following 
a separation and will offer opinions 
and advice about how to deal with 
the issues arising. It is important to 
seek expert advice, as family law is a 
complex area, and as you will  
read elsewhere in this booklet, a  
great deal of what happens depends 
very much on your own individual 
circumstances. In this section, we  
will look at some of the common 
myths and misconceptions that  
exist in this area.

“My husband/wife caused 
the split, so he/she will get 
less of the money”

In Scotland, we have a no-fault  
system when it comes to dealing  
with the breakdown of marriages  
and the financial settlements that  
follow. this means that it does  
not matter why you are separating 
when you are working out how to  
divide up your money. the spouse 
who has left the family or had an  
affair or behaved badly will not be 
punished financially, except in  
exceptional circumstances if the  
behaviour can be shown to  
have had adverse financial  
consequences. the law provides  
that the matrimonial property  
should be divided fairly, regardless  

of the circumstances giving rise to  
the separation.

“What is the difference between
decree nisi and decree 
absolute?”

these concepts do not exist in Scot-
land. only one decree of divorce is 
granted by the court and is final. 
often in Scotland, you do not even 
need to bring a court action for 
divorce right away. many couples 
prefer to sort out the financial and 
other aspects of their separation in a 
written agreement without the court 
being involved at all. the court 
does not have to “sign off” these 
agreements, and if you prefer not 
to apply for divorce you do not 
have to. Separation agreements must 
be fair and reasonable at the time 
they are signed, so it is important,  
even if you are not going to court, 
that you get advice from an expert 
family lawyer. 

“i bought a boat with money 
i inherited from my parents –
that is not part of the 
matrimonial pot”

the answer in these circumstances is 
not quite as straightforward as that. 
Property that is gifted or inherited 
from third parties is not matrimonial, 
but if you change the nature of the 

common myths and 
misconceptions
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item gifted or inherited it might be. 
For example, if you inherit money and 
buy a boat then your boat is matri-
monial property. However, it can be 
argued that the source of funds should 
be factored in when dividing the 
matrimonial property. Speaking to a 
solicitor at an early stage can help you 
make sure that you are well informed 
about the strengths and weaknesses of 
your position.

“i never get to see my child, 
so i’m not paying child support”

the obligation of a parent to  
financially support their child  
exists regardless of whether or  
not they see the child concerned. 
a parent who pays faithfully for a 
child’s support can still be deprived 
of any contact with that child if it is 
not considered to be in the child’s 
best interests. the issues of financial 
support and contact should be kept 
quite separate, although inevitably 
they can often become blurred in 
people’s minds.

“children always end up 
staying with the mother”

more often than not, parents are able 
to decide the primary place of resi-
dence for their children. Sometimes a 
court will have to decide, if the each 
of the parents argues that the children 

would be best served by having their 
primary residence with them.  
the court should decide the issue 
on what is in the best interests of the 
children. Courts will often tend to 
preserve the status quo. that is, they 
will tend not to disturb the existing 
arrangements if they are seen to  
be working satisfactorily for the  
children concerned. a parent seeking 
to have the court impose a radi-
cally new care arrangement for the 
children would usually require to 
have strong grounds and substantial 
evidence.

“pre-nuptial agreements aren’t
valid in Scotland”

Pre-nuptial agreements have a long 
history in Scotland. a Scottish court 
would be expected to be reluctant 
to interfere with an agreement of 
this sort unless the circumstances 
of reaching the agreement gave rise 
to unfairness. If one party was not 
offered legal advice or was coerced 
into signing the agreement, that might 
give rise to a suggestion of unfairness. 
or if one party was found not to have 
made a material disclosure of assets, 
that too could give rise to a later 
challenge. However, if the conditions 
of signing the agreement are fair to 
both parties, a court should hesitate 
to change it. n
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moSt divorces where parties have 
accumulated assets will conclude with 
parties entering into an agreement. 

agreements can take many forms. 
they may be made before, or after 
a marriage is entered into. they may 
be made between male and female, 
or same-sex couples. they may be 
made between those who never marry, 
or those who choose civil partner-
ship. agreements (which may also be 
called marriage contracts, pre-nuptial 
agreements, post-nuptial agreements, 
or cohabitation agreements) have a 
long and well established history in 
Scotland, and have been enforceable 
in Scotland for centuries. 

People have relationships and 
family both in and outwith Scotland, 
so issues will arise not just of enforce-
ability of a “Scottish made” marriage 
contract here, in Scotland, but also 
when the people in a relationship 
move abroad, or return to Scotland 
having lived (and perhaps married) 
abroad. 

agreements can be contracts 
made between people to agree how 
to divide and/or transfer property, 
or to “ringfence” assets. Sometimes 
they can provide for future changes – 
typically including the breakdown of a 
relationship.

Not all agreements will last forev-
er. It depends how they are drawn up, 
and what for. If there are provisions 

in an agreement to do with children, 
particularly to do with the children’s 
living and contact arrangements or 
money for their maintenance, they 
may later be varied, whether voluntar-
ily by agreement, or by orders made 
by a court, or cease to have effect on 
the children reaching a certain age.

Separation agreement  
Your solicitor might refer to this as a 
minute of agreement. It is a contract 
that separating people enter into and 
sign to say what will happen with their 
money or assets (or debts). It may be 
entered into before or after proceed-
ings for divorce or for dissolution of a 
civil partnership are raised. 

ante-nuptial or pre-nuptial
agreement

Both names mean the same thing. It 
is an agreement that is entered into 
usually to ringfence certain assets, 
to exclude them from “matrimonial 
property” on separation or divorce, 
or to make specific provision for what 
each contracting party shall receive on 
any separation or divorce.

the general rule in Scotland is 
that adults of sound mind can agree, 
prior to marriage, to make their  
own contract which cannot be  
interfered with by the court in relation 
to their future financial provision on  
a divorce. 

agreements
Chapter 10
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cohabitation agreement
this is a contract between unmarried 
people, most commonly to stipulate 
how a commonly owned property, 
such as a house, is to be dealt with if 
the couple separate.

child agreements
Some agreements may be drawn up to 
deal exclusively with children of rela-
tionships. the sorts of things involved 
may include:
• who the children live with (residence 
– in the past called custody); 
• when child contact takes place (for-
merly referred to as access);
• money for the children’s needs, 
whether from day to day (aliment or 
child maintenance), or for specific 
things such as clothes, schooling and 
recreation costs, or things like travel 
and holidays. 

any contract dealing with resi-
dence and contact arrangements for 

aGreements can Be 
contracts made 
Between people to 
aGree How to divide 
and/or transfer 
property, or to 
“rinGfence” assets. 
sometimes tHey can 
provide for future 
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children may be varied up until the 
children reach the age of 16.

money provisions for children can 
be interrupted or varied in certain cas-
es (depending on how an agreement 
has been drawn up), on what is called 
a “material change of circumstances”, 
or otherwise on the intervention of the 
CSa/CmeC, whether or not a written 
agreement has been entered into.

Parents who do not otherwise 
have parental rights and responsibili-
ties (typically unmarried biological 
fathers not named on a child’s birth 
certificate, where the birth is registered 
before 4 may 2006) can obtain these 
rights by entering with the child’s 
mother into a “section 4 agreement”. 
there is a prescribed form for  
these agreements.

considerations for an 
agreement being enforceable

• Take quality independent legal advice 
from a qualified family lawyer.
• Get the timing right – for example, 

an agreement entered into and signed 
the night before the wedding or just 
immediately before the purchase of a 
specific asset will more likely be open 
to challenge.
• Ensure, and declare, a full disclosure 
of finances/valuations.
• Think to the future, for example  
foreseeable changes of circumstances, 
and provisions for review and/or  
variations.
• Jurisdictional matters, particularly for 
foreign nationals, and for persons in 
a couple either or both of whom are 
likely to, or who may, move abroad.
• Fairness and reasonableness – at the 
time the agreement is entered into.
• Any “unfair advantage” taken by one 
side in the agreement may imperil the 
enforceability of the agreement on any 
subsequent challenge.

Finally, readers should beware, 
and wary, of websites offering “pre-
nuptial agreements for sale”. always 
take quality advice from a qualified 
family lawyer. n
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Aberdeen
A C Morrison & 
richards 
18 Bon Accord 
Crescent 
Aberdeen AB11 6XY 
01224 573321

Aberdein  
Considine & Co 
8 & 9 Bon Accord 
Crescent 
Aberdeen  
AB11 6DN 
01224 337416

Adam Cochran
6 Bon Accord Square 
Aberdeen  
AB11 6XU 
01224 563040

duthie Ward
42 Carden Place 
Aberdeen AB10 1UP 
01224 621622

Gray & Connochie
6 Alford Place 
Aberdeen AB10 1YD
01224 649101

Iain Smith & Co
18 Queens Road 
Aberdeen AB15 4ZT 
01224 626250

Ledingham Chalmers
Johnston House  
52-54 Rose Street 
Aberdeen  
AB10 1HA 
01224 408408

Mackie & dewar 
18 Bon Accord Square 
Aberdeen AB11 6YP 
01224 596341

McIntosh McTaggart
52-54 Albert Street 
Aberdeen AB25 1XS 
01224 593100

Murray & brown
Regus House,  
1 Berry Street 
Aberdeen AB25 1HF
01224 841319

Patience & buchan
10 Golden Square 
Aberdeen AB10 1RB 
01224 648222

Peterkins
100 Union Street 
Aberdeen  
AB10 1QR 
01224 428000

raeburn Christie  
Clark & Wallace 
12-16 Albyn Place 
Aberdeen AB10 1PS
01224 332400

Simpson & Marwick
4 Carden Terrace 
Aberdeen AB10 1US 
01224 624924

Stronachs 
34 Albyn Place 
Aberdeen AB10 1FW
01224 845845

Taggart Meil Mathers
20 Bon Accord Square 
Aberdeen  
AB11 6DJ 
01224 588020

AIrdrIe
The MFY Partnership
71 South Bridge Street 
Airdrie ML6 6JH
01236 425870

ALexAndrIA
Cairns brown
112 Main Street 
Alexandria G83 0NZ
01389 756979

Stirling & Gilmour
24 Gilmour Street 
Alexandria G83 0DB
01389 752641

ALLoA
Jardine donaldson
18-22 Bank Street 
Alloa FK10 1HP
01259 724411

ArbroATh
Thorntons Law LLP
Brothockbank House,  
Brothock Bridge 
Arbroath DD11 2BQ
01241 872683

AYr
A C White
23 Wellington Square 
Ayr KA7 1HG
01292 266900

elizabeth Welsh 
Family Law Practice
26 Miller Road 
Ayr KA7 2AY
01292 284786

Frazer Coogans
46 Dalblair Road 
Ayr KA7 1UG
01292 280499

James b black  
hay & Co
5 Wellington Square, 
Ayr KA7 1EN
01292 268988

The McKinstry 
Company 
39 Sandgate 
Ayr KA7 1BE
01292 281711

bAnFF
Stewart & Watson
1 St Catherine Street 
Banff AB45 1HU
01261 815493

Member firm listings  
by town or city
correct as at november 2011.
For current member details visit www.familylawassociation.org
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Member firm listings  
by town or city

bAThGATe
Caesar & howie
64 George Street 
Bathgate  
EH48 1PD
01506 815900

drummond Miller LLP
64 South Bridge Street 
Bathgate EH48 1TJ 
01506 656645

beITh
Stewart & osborne
37 Eglinton Street, 
Beith KA15 1AE
01505 503345

beLLShILL
T G bradshaw & Co
The Old Library
Bellshill ML4 1AB
01698 747171

bLACKburn
Sneddon Morrison
17 The Mill Centre 
Blackburn EH47 7LG
01506 636550

bLAnTYre
Crawford Mason & Co
261 Glasgow Road 
Blantyre G72 0YS
01698 821999

Gillian baker  
Family Law
16 Clydeview  
Shopping Centre 
Blantyre G72 0QD
01698 820700

brIdGe oF ALLAn
Mailers
88 Henderson Street, 
Bridge of Allan  
FK9 4HA 
01786 832314

CAMbuSLAnG
Carr & Company
124 Main Street 
Cambuslang G72 7EL
0141 641 2912

CLYdebAnK
baillie Spowart
16 Alexander Street 
Clydebank G81 1RZ
0141 585 2300

Philpott Platt  
niblett & Wight 
4 Miller Street 
Clydebank G81 1UQ
0141 952 9545

CuMbernAuLd
Moore & Partners
Lennox House,  
Lennox Road 
Cumbernauld G67 1LL
01236 727715

Moore Marshall
6 The Wynd 
Cumbernauld G67 2SU
01236 729868

CuPAr
rollo davidson 
McFarlane 
67 Crossgate 
Cupar KY15 5AS
01334 654081

Steel eldridge Stewart
18 Crossgate 
Cupar KY15 5HT
01334 652285

dALKeITh
drummond Miller LLP
11 White Hart Street 
Dalkeith EH22 1AE
0131 663 9568

dennY
russel & Aitken LLP
22-24 Stirling Street 
Denny FK6 6AZ
01324 822194

duMbArTon
A C o’neill & Co
32 High Street 
Dumbarton 
G82 1LL
01389 762997

MacIntosh humble
21 High Street, 
Dumbarton 
G82 1LT
01389 763491

Philpott Platt  
niblett & Wight 
103/105 Glasgow Road 
Dumbarton 
G82 1RE
01389 733777

duMFrIeS
Colledge & Vaughan
30 Castle Street 
Dumfries DG1 1DU
01387 240044

John henderson  
& Sons LLP 
10 Bank Street 
Dumfries DG1 2NS
01387 739000

Walker & Sharpe
37 George Street 
Dumfries DG1 1EB
01387 267222

dundee
Anderson Glen 
Lawyers
4 Panmure Street 
Dundee DD1 2BW
01382 229408

blackadders LLP
30 & 34 Reform Street 
Dundee DD1 1RJ
01382 229222

Caird Vaughan
1 Bank Street 
Dundee DD1 1RL
01382 229399

Finlay Macrae
84 Commercial Street 
Dundee DD1 2AP
01382 228288

Miller hendry
13 Ward Road 
Dundee DD1 1LU
01382 200000

Muir Myles Laverty
Meadowplace Building  
Bell Street 
Dundee DD1 1EJ
01382 206000
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norrie & Gilmartin 
13 Cowgate 
Dundee DD1 2HS
01382 223505

ross Strachan & Co
86 Bell Street, 
Dundee DD1 1JQ
01382 201010

rSb Macdonald
4 Whitehall Street 
Dundee DD1 4AF
01382 202025

Thorntons Law LLP
50 Castle Street, 
Dundee DD1 3RU
01382 229111

Yvonne robbie
7 Ward Road 
Dundee DD1 1LP
01382 201100

dunFerMLIne
drummond Miller LLP
5 East Port 
Dunfermline KY12 7JG
01383 624244

McIlroy hipwell  
& dingwall 
24 Chalmers Street 
Dunfermline KY12 8DF
01383 808198

ross & Connel
18 Viewfield Terrace 
Dunfermline KY12 7JH
01383 721156

Stevenson &  
Marshall LLP 
41 East Port 
Dunfermline 
KY12 7LG
01383 721141

dunoon
Corrigall black
20 John Street 
Dunoon PA23 8BN
01369 702941

dunS
Iain Smith & Partners
11 Murray Street, 
Duns TD11 3DF
01361 882733

eAST KILbrIde
Gerard McGuire & Co
115 Strathmore House 
East Kilbride G74 1LF
01355 225322

MacAllans
Brouster Gate 
East Kilbride G74 1LE
01355 261361

edInburGh
A & W M urquhart
16 Heriot Row 
Edinburgh EH3 6HR
0131 556 2896

Aitken nairn WS
7 Abercromby Place 
Edinburgh EH3 6LA
0131 556 6644

Anderson Fyfe LLP
369 High Street 
Edinburgh EH1 1PW
0131 220 7460

Andersons  
Solicitors LLP
24 Dublin Street 
Edinburgh EH1 3PP
0131 524 7797

balfour & Manson LLP
54-66 Frederick Street,
Edinburgh EH2 1LS 
0131 200 1200

beveridge & Kellas SSC
52 Leith Walk 
Edinburgh EH6 5HW
0131 554 6321

blacklocks
89 Constitution Street 
Edinburgh EH6 7AS
0131 555 7507

bonar MacKenzie
9 Hill Street 
Edinburgh EH2 3JT
0131 225 8371

brodies LLP 
15 Atholl Crescent 
Edinburgh EH3 8HA
0131 228 3777

drummond Miller LLP
32 Moray Place 
Edinburgh EH3 6BZ
0131 226 5151

edinburgh Law
Barrie’s Close,  
1 Parliament Square 
Edinburgh EH1 1RB
0131 220 6600

Fyfe Ireland LLP
32 Charlotte Square 
Edinburgh EH2 4ET
0131 220 5100

Gibson Kerr Law  
and Property 
46 India Street 
Edinburgh EH3 6HJ
0131 225 7558

hbJ Gateley
Exchange Tower,  
19 Canning Street, 
Edinburgh EH3 8EH
0131 228 2400

hughes Walker
21 Stafford Street 
Edinburgh EH3 7BJ
0131 221 0223

Lindsays
Caledonian Exchange
19A Canning Street 
Edinburgh EH3 8HE
0131 656 5602

McKay norwell
5 Rutland Square 
Edinburgh EH1 2AX
0131 222 8000
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Maclay Murray & Spens
Quartermile One,  
15 Lauriston Place
Edinburgh EH3 9EP
0131 220 3336

Morisons LLP
Erskine House,  
68 Queen Street 
Edinburgh EH2 4NN
0131 226 6541

Morton Fraser
Quartermile Two  
2 Lister Square 
Edinburgh EH3 9GL
0131 247 1000

Mowat hall dick
45 Queen Charlotte  
Street, Leith 
Edinburgh EH6 7HT
0131 555 0616

russell & Aitken
27 Rutland Square 
Edinburgh EH1 2BU
0131 228 5500

Sheehan Kelsey oswald
Forsyth House  
93 George Street 
Edinburgh EH2 3ES
0131 243 2583

Simpson & Marwick
Albany House  
58 Albany Street 
Edinburgh EH1 3QR
0131 557 1545

Stuart & Stuart WS
25 Rutland Street 
Edinburgh EH1 2RN
0131 228 6449

Thorley  
Stephenson SSC 
51 South Bridge 
Edinburgh EH1 1LL
0131 556 9599

Tods Murray LLP
Edinburgh Quay, 
133 Fountainbridge 
Edinburgh EH3 9AG
0131 656 2000

Turcan Connell
Princes Exchange  
1 Earl Grey Street 
Edinburgh EH3 9EE
0131 228 8112

Warners LLP 
26 George Square 
Edinburgh EH8 9LD
0131 662 4555

Wilson Terris &  
Co SSC
2 Alcorn Rigg 
Edinburgh EH14 3BF
0131 442 1444

Wright & Co 
5E Giles Street 
Edinburgh  
EH6 6DG
0131 467 5566

eLGIn
Grigor & Young
1 North Street, 
Elgin IV3D 1UA
01343 544077

Michael Kemp  
Family Law 
7 Mayne Road 
Elgin IV30 6TP
01343 569448

eLLon
helen Kelly & 
Associates 
71 Station Road 
Ellon AB41 9AR 
01358 724422

FALKIrK
blackadder & 
McMonagle 
41 High Street 
Falkirk FK1 1EN
01324 612999

Fraser Shepherd
9 Callendar Road 
Falkirk FK1 1XS
01324 630700

Gair & Gibson
Hope Street 
Falkirk FK1 5AS
01324 623928

rMS Law LLP
8 Lints Riggs 
Falkirk FK1 1DG
01324 228587

russell & Aitken
Kings Court High Street 
Falkirk FK9 4DK
01324 622888

Tait Macleod 
Ascot hall 
11 Callendar Riggs 
Falkirk FK1 1UZ
01324 888877

ForFAr
bowmans
37 East High Street 
Forfar DD8 2EL
01307 464088

Machardy Alexander 
& Whyte WS 
71 Castle Street 
Forfar DD8 3AG
01307 463593

ForreS
Mackenzie & Grant
100 High Street 
Forres IV36 1PD
01309 672126

r & r urquhart LLP
117-121 High Street 
Forres IV36 1AB
01309 672216

ForT WILLIAM
Macphee & Partners
Airds House, An Aird 
Fort William PH33 6BL
01397 701000

Member firm listings  
by town or city
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GALAShIeLS
edingtons WS
88 High Street 
Galashiels TD1 1SQ
01896 756161

Iain Smith & Partners
Bank Close 
Galashiels TD1 1BG
01896 752231

GLASGoW
A J Gordon & Co
St George’s Building 
5 St Vincent Place 
Glasgow G1 1DH
0141 275 4853

Alexis hunter  
Family Law 
Cartside House 
1/7 Clarkston Road 
Cathcart 
Glasgow G44 4EF
0141 404 0124

Andersons  
Solicitors LLP
125 West Regent Street 
Glasgow G2 2SA
0141 248 6688

Archibald Sharp
270 Dumbarton Road 
Glasgow G11 6TX
0141 339 3036

bMK Wilson 
90 St Vincent Street 
Glasgow G2 5UB
0141 221 8004

brodies LLP
2 Blythswood Square 
Glasgow G2 4AD
0141 248 4672

brunton Miller
Herbert House  
22 Herbert Street, 
Glasgow G20 6NB
0141 337 1199

Campbell riddell 
breeze Paterson
229 Fenwick Road 
Giffnock G46 6JQ
0141 638 0600

Clarity Law  
(Scotland) Ltd 
10 Allison Street 
Glasgow G42 8NN
0141 433 2626

Cowan & Co 
81 Berkeley Street 
Glasgow G3 7DX
0141 221 1803

hamilton burns
Carlton Buildings  
63 Carlton Place 
Glasgow G5 9TW
0141 429 0600

harper Macleod
45 Gordon Street 
Glasgow G1 3PE
0141 227 9410

hbJ Gateley
107 West Regent Street 
Glasgow G2 2BA
0141 574 2374

hbM Sayers 
13 Bath Street 
Glasgow G2 1HY
0141 353 2121

Inksters
Baltic Chambers, 
50 Wellington Street 
Glasgow G2 6HJ
0141 229 0880

Levy & Mcrae
266 St Vincent Street 
Glasgow G2 5RL
0141 307 2311

Lindsays
1 Royal Bank Place,  
Buchanan Street 
Glasgow G1 3AA
0141 302 8447

Maclay Murray & Spens
1 George Square
Glasgow G2 1AL
0141 271 5377

McClure naismith LLP
292 St Vincent Street 
Glasgow G2 5TQ
0141 204 2700

Mitchells roberton
George House,  
36 North  
Hanover Street 
Glasgow G1 2AD 
0141 552 3422

Morisons LLP
53 Bothwell Street 
Glasgow G2 6TS
0141 332 5666

Morton Fraser
183 St Vincent Street 
Glasgow G2 5QD
0141 274 1100

Mowat hall dick
63 Carlton Place 
Glasgow G5 9TW
0141 420 2430

naftalin duncan & Co
534 Sauchiehall St, 
Glasgow G2 3LX
0141 332 0979

rafferty Wood & Co
33 Castlemilk Arcade, 
Glasgow G45 9AA
0141 634 0485

ross harper 
58 West Regent Street 
Glasgow G2 2QZ
0141 333 6333

russells Gibson 
McCaffrey 
13 Bath Street 
Glasgow G2 1HY
0141 271 1000

Sheridans
166 Buchanan Street, 
Glasgow G1 2LW
0141 332 3536

T C Young  
Solicitors
7 West George Street 
Glasgow G2 1BA
0141 221 5562
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Tods Murray LLP
33 Bothwell Street 
Glasgow G2 6NL
0141 275 4771

GLenroTheS
Ferguson & Walker
13 Hanover Court 
Glenrothes KY7 5SB
01592 759600

GreenoCK
bradley Campbell & Co
8 Brougham Street 
Greenock PA16 8AA
01475 726363

hAddInGTon
Forsyth Solicitors
Opera Close,  
22B Court Street, 
Haddington EH41 3JA
01620 824045

hAMILTon
John Jackson & dick
48 Cadzow Street 
Hamilton ML3 6DT
01698 281 747

Leonards
133 Cadzow Street 
Hamilton ML3 6JG
01689 457313

Linda George  
Family Law 
Mediacorp House,  
2 Caird Park,  
Hamilton ML3 0EU
01698 459200

Stodarts 
Almada Chambers 
95 Almada Street 
Hamilton ML3 0EY
01698 200302

T J & W A dykes
5 Church Street 
Hamilton ML3 6BA
01698 282726

hAWICK
Andrew haddon  
& Crowe 
3 Oliver Place 
Hawick TD9 9BG
01450 372738

bannerman burke
28 High Street 
Hawick TD9 9BY
01450 372750

haddon & Turnbull
55 High Street 
Hawick TD9 9BP
01450 372336

heLenSburGh
McArthur Stanton
22/24 Colquhoun 
Square 
Helensburgh  
G84 8AG 
01436 672212

raeburn hope
77 Sinclair Street, 
Helensburgh  
G84 8TG 
01436 671221

InVerneSS
Anderson Shaw  
& Gilbert 
York House  
20 Church Street 
Inverness IV1 1ED
01463 236123

Cowan douglas Law 
Teaghlaich House  
3 Ardconnel Terrace
Inverness IV2 3AE
01463 243120

Grey & Co
1st Floor 46  
Church Street 
Inverness IV1 1EH
01463 239011

Innes & MacKay
Kintail House, 
Beechwood  
Business Park 
Inverness IV2 3BW 
01463 232273

Jack Gowans  
Marc dickson 
46 Church Street 
Inverness IV1 1EH
01463 710677

MacLeod & MacCallum
28 Queensgate 
Inverness IV1 1YN
01463 239 393

Munro & noble
26 Church Street 
Inverness IV12 5LF
01463 221727

Murchison Law
5 Ardross Terrace 
Inverness IV3 5NQ
01463 709992

IrVIne
McKinnon hewitt
65 East Road, 
Irvine KA12 0AA
01294 312801

McSherry halliday
78 East Road 
Irvine KA12 0AA
01294 274097

Murray Gillies  
& Wilson
22 Bank Street 
Irvine KA12 0AG
01294 278355

Taylor & henderson
65 High Street 
Irvine KA12 0AL
01294 278 306

JedburGh
Charles & r b 
Anderson 
38 High Street 
Jedburgh TD8 6DF
01835 863202

Sinclair Court 
Solicitors
1 Castlegate 
Jedburgh TD8 6AS
01835 864 666

FLB booklet v2.indd   48 10/11/2011   12:24



49

KeLSo
Patricia Thom & Co
24 Woodmarket 
Kelso TD5 7AT
01573 229760

KILMArnoCK
bell & Co
12 Grange Place 
Kilmarnock KA1 2AB
01563 535545

douglas Wright
78 John Finnie Street 
Kilmarnock KA1 1BS 
01563 532177

Mackintosh & Wylie
23 The Foregate 
Kilmarnock KA1 1LE
01563 525104

McCluskey browne
7 Portland Road 
Kilmarnock KA1 2BT
01563 544545

KIrKCALdY
black & Guild
38 Hunter Street 
Kirkcaldy KY1 1ED
01592 261624

Cockburn McGrane
PO Box 26828 
Kirkcaldy KY2 5WB
01592 891845

Innes Johnston & Co
197 High Street 
Kirkcaldy KY1 1JE
01592 263455

KIrKInTILLoCh
Pacitti Jones 
64 Townhead, 
Kirkintilloch G66 1NZ
0141 777 8899

LAnArK
hilland Mcnulty
74 North Vennel 
Lanark ML7PT
01555 663020

LeVen
Jackson & Company
39 High Street 
Leven KY8 4NE
01333 422330

Lynn herbert & Co
82 High Street, 
Leven KY8 4QB
01333 429007

LIVInGSTon
Aitkens The Family 
Law Practice
17 Grampian  
Court Dedridge 
Livingston EH54 6QF
01506 417737

Caesar & howie
Almondvale  
Shopping Centre 
Livingston EH54 6QT
01506 435271

MoTherWeLL
Munro Liddell
15 Merry Street 
Motherwell ML1 1JJ
01698 276255

MuSSeLburGh
Alex Mitchell & Sons
21 Eskside West 
Musselburgh  
EH21 6PW 
0131 665 2468

Somerville & russell
39 Bridge Street, 
Musselburgh  
EH21 6AA 
0131 665 9041

norTh berWICK
Lindsays
33a Westgate 
North Berwick  
EH39 4AG 
01620 890683

Paris Steele WS
35 Westgate 
North Berwick  
EH39 4AG
01620 892138

obAn
Anderson banks
22 Argyll Street 
Oban PA34 4AT
01631 563158

Macphee & Partners
Queen’s Building,  
George Street, 
Oban PA34 5RZ
01631 562308

PAISLeY
buchanan  
dickson Frame 
Studio 301, Old  
Embroidery Mill, 
Abbey Mill  
Business Centre 
Paisley PA1 1TJ 
0141 848 0303

Cameron  
Pinkerton & Co 
21 Gauze Street 
Paisley PA1 1ES
0141 887 5211

hunter & robertson
35 High Street, 
Paisley PA1 2AG
0141 889 3196

MacFarlane  
Young & Co 
21 Forbes Place 
Paisley PA1 1UT
0141 889 3257

Macnairs 
15 Glasgow Road 
Paisley PA1 3QS
0141 887 5181

McAuley  
McCarthy & Co 
29 Moss Street 
Paisley PA1 1DL
0141 561 7779

MSM Solicitors
51 Moss Street 
Paisley PA1 1DR
0141 889 6244
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S F Wilson & Co
28 Moss Street 
Paisley PA1 1BA
0141 887 7222

T F reid & donaldson
48 Causeyside Street 
Paisley PA1 1YH
0141 889 7531

Walker Laird 
9 Gilmour Street 
Paisley PA1 1DG
0141 887 5271

Wright & Crawford 
11 Glasgow Road 
Paisley PA1 3QS
0141 887 6211

PeebLeS
blackwood &  
Smith WS 
39 High Street 
Peebles EH45 8AH
01721 720131

Cullen Kilshaw
23 Northgate 
Peebles EH45 8RX 
01721 723999

PerTh
A C Miller & Mackay
63 Scott Street 
Perth PH2 8JN
01738 620087

Culley & McAlpine
40-42 South Street 
Perth PH2 8PD
01738 626644

Jameson & MacKay
1 Charlotte Street 
Perth PH1 5LP
01738 631666

Kippen Campbell LLP
48 Tay St, 
Perth PH1 5TR
01738 635353

Louise J Wade Solicitor
2 Archoille Park, 
Bridgend 
Perth PH2 7TL
01738 245317

Macnabs
10 Barossa Place 
Perth PH1 5JX
01738 623432

McCash & hunter
25 South  
Methven Street 
Perth PH1 5ES
01738 620451

Miller hendry
10 Blackfriars Street 
Perth PH1 5NS
01738 637311

Thorntons Law LLP
17-21 George Street 
Perth PH1 5JY
01738 621212

PeTerheAd
Adam Legal
1 Skelton Street 
Peterhead AB42 1HR
01779 477388

Gray & Gray 
8-10 Queen Street 
Peterhead AB42 1TS
01779 480222

Masson & Glennie
Broad House,  
Broad Street 
Peterhead AB42 1HY
01779 873528

PreSTWICK
Jas Campbell & Co
57 Dockhead Street 
Prestwick KA7 5EH
01294 464301

ruTherGLen
Carr berman Crichton
90 Main Street 
Rutherglen G73 2HZ
0141 647 9851

SALTCoATS
Taylor & henderson
51 Hamilton Street 
Saltcoats KA21 5DX
01294 464341

ST AndreWS
rollo davidson 
McFarlane 
6 Bell Street 
St Andrews KY16 9UX
01334 477700

STIrLInG
Comrie Pollock Law 
Partnership
8 Viewfield Place  
Stirling FK8 1NQ 
01786 461900

hill & robb 
3 Pitt Terrace 
Stirling FK8 2EY
01786 450985

Kerr Stirling
10 Albert Place 
Stirling FK8 2QL 
01786 463414

Virgil M Crawford
20 Viewfield Street 
Stirling FK8 1UA
01786 464055

STonehAVen
Kinnear & Falconer
20 Ann Street, 
Stonehaven  
AB39 2EN
01569 763555

STonehouSe
Kenneth M Greener
1 New Street 
Stonehouse ML9 3LT
01698 793366

STrAnrAer
Ferguson & Company
Clydesdale Bank 
Buildings 
91 Hanover Street 
Stranraer DG9 7RS
01776 7025612

WIShAW
ness Gallagher  
& Co
95 Stewarton Street 
Wishaw ML2 8AG
01698 355525
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